International Business Law

Michelle Rodet – Lecturer…
Book2 – read Chapter 3, and Chapter 4
International Business Law and its environment, 7th Ed. by Shaffer

French Lawyer, US Lawyer, and a business law tutor…

Course outline…

Specific International Business Law ( International Trade Law…

Fundamentals of Business Law….

Dispute resolution mechanisms… Fundamental topic and takes 2-3 sessions to get a complete impression of what needs to be covered…

Intellectual Property Rights ( copyright… copyleft…

Agency Law ( employee, employer relationships….

Acquisitions and Mergers ( Potentially we might get to them…

Combination of Common Law, Civil Law and International Law conventions….

You can only be tested on the read to be done…
You will be asked to judge on the basis of the court judgements….

Every session, needs to be done….

The way that we assess a case:-

1. Brief summary of the facts

2. Legal issue(s) of the case

3. Holding of the court

4. Rules of law provided by the case

5. Court’s reasoning

Continuous Assessment 60%

40% Quiz ( On the 9-12th January for 1 hour…

   
       true or false questions… 
10/10


       Multiple choice answer…
10/10…


20% - oral presentation… Group work (max 4 ppl)


On… Corporate governance topic

On… Consumer Protection topic



Do an analysis of the issue… Comparative US, UK, France, etc, etc…

 Powerpoint presentation…. 

Email the Powerpoint…. 

Assess the performance of the presentation.  (all the students do good presentations)

(don’t keep your hands in your pockets…;)



20 Minutes per presentation… (5 mins each – 10 mins answering questions)



You must be precise ( I am not a vicious person, I’m not going to ask harsh questions…. You will need to memorise the names of the cases, the legal issue, there but you will need to be precise…. Always answer the question ( there is no negative marking…

Multiple choices - Only circle only one answer! 

True/False questions… Make sure you put only one entry into the line…

Final Assessment (a paper) 40%
12-15 pages… Topic of your choice as long as it is related to Business Law….

January 19th – Final work deadline…

Email it through on the due date… 

Remember the electronic comment form….

Drop the hard copy to the school 

Introduction to Business Law
Definition of the Law


Ways to regulate behaviour… Punish and deter from committing crimes or tort…

· Rules of conduct or action prescribed or formally recognised

· Means that they have a general application in a society

· As binding or enforced

· Binding – compulsory/mandatory…
· Enforced – acting upon the rules – forcing compliance…. E.g. Enforcement of contract through suing…

· Means that they trigger penalties/liabilities when violated

· (Liability – something owed by one party to another party/ penalty – punishment, criminal law)

· By a controlling authority

· Means that they were developed by a legitimate authority for that society…

· Who makes the laws…? 

· Government/parliament…/ Supreme court/ Case law through the Common Law system/ Civil Law system parliament… / precedent / executive power of the president… / 
· Judicial / Legislative / Executive…

Legal Right vs Legal Duty

· Legal right

· Fundamental right to vote, to speak, 

· Entitled to by law and you can enforce that right…

· “Legal capacity to require another person to perform or refrain from performing an act and to enforce that right in a court of law”.

· Violation of your right to privacy – you can enforce that right through utilisation ( private law or public law…

· Legal duty

· Duty to pay taxes… compliance is enforced through imposition of a fine in the example of default…

· Coexistence of right and duty…

Characteristics of the Law

· Territoriality

· Extraterritoriality of certain laws…

· E.g. Anti-trust laws – violation of the competition laws in another country can still apply to govern a case where country A’s effects have happened in country B.

· E.g. tying and price fixing… in the US… The US has the Sherman Act which covers the price fixing issue in the US… the law covers the substantial effects of the EU…

· Corruption is covered by 2 conventions… These are:-

· OECD convention

· UN convention

· Both require that national bodies implement the convention…

· … the country has laws to cover the issues… the countries have to implement the legislature to enact their own anti-corruption laws…

· Corruption cases between parties from different countries

· Comparative law and conflicts of laws…

· Choice of law and choice of forum clauses in contract…
· Territoriality is basically related to the issue of the fact that countries have different levels of jurisdiction… 

· International Conventions – facilitate international business through international conventions…

· If international conventions are ratified, the international convention supersedes the national law…

Classifications of Law
· Substantive Laws

· Negligence (a tort) – every system has it’s own definition of negligence… thus you must find all the elements that provide the substance that proves the case…

· Create, define and regulare the rights, duties and powers of parties

· Procedural Laws

· Follow the procedural issues taking the start of the procedure through to the end…

· With the State court, US divorce – a state court, will have jurisdiction over the State court, one spouse must have been a resident for 1 year…??!

· The rules that prescribe the steps for having a right or duty judicially enforced.

· Equity

· The body of principles that originally developed because of the inadequacy of the law…

Sources of the Law
· At the International Level

· Public international law

· Customs and usages

· Treaties

· Once ratified by the nation’s legislature, become the supreme law of the land
· The Vienna Convention on the Law of Treaties (entered into force in 1980)

· Examples of treaties

· http://www.fletcher.tufts.edu/multi/trade.html in the area of trade & commercial relations

· The terms treaty and convention are often used interchangeably

· May be self-implemented (e.g. GATT agreement)

· May require implementation 

· Treaties are more part of public law - an agreement between countries to regulate certain conduct - whilst a convention is more private law…

· International organisations

· The UNITED NATIONS and organisations affiliated with the UN

· UN = 185 member countries, each represented with one vote at the General Assembly. The Security Council: 15 member states with 5 permanent members , A secretariat and a Secretary General

· http://www.un.org
· UNCITRAL @ http://www.uncitral.org
· 60 countries are currently members

· The core legal body of the UN system in the field of international trade law

· WIPO 178 member states @ http://www.wipo.org
· Administers the Paris and Berne Conventions

· Drafts conventions re: IP @ http:/www.wipo.int

· OECD

· 30 member countries

· Convention organisation OECD signed in 1960

· Aims: to contribute to economic expansion throughout the member countries and the whole world…

· Draft conventions; Model conventions; Guidelines; publishes statistics and reports

· Promote rules of the game in areas where multilateral agreement is necessary for individual countries to make progress in a globalised economy

· www.oecd.org
· OECD provides guidance for businesses when they face issues with bribery…

· GATT/WTO 1994 – Main agreement and side agreements (TRIPS)
· 151 members as of January 1st, 2007

· http://www.wto.org
· What is GATT and why GATT?

· Main principles…

· Non-discrimination and MFN – Art. 1

· Cooperation between Member States to lower tariffs – Art. II

· National treatment – Art. III

· Progressive elimination of quotas and quantitative restrictions – Art. XI

· Exemptions of above, in cases of protection of human, animal and plant life, health – Article XX

· ICC

· A worldwide organisation representing business vis-à-vis

· Private Sources of International Law

· Disputes between private parties located in different countries
· International conventions
· Provide a base for unification of the law
· To the parties involved…
· The European Union

· History: The treaties
· Rome (1957); the Single European Act (1992); Maastricht (1991); Amsterdam (1999); Nice (2000); the Constitution Treaty (2003)…
· Rome was the central bank and Maastricht was the currency
· EU Law: Principles
· The four freedoms…
· Harmonisation of the laws between the member states
· Enforced by the ECJ
· Common policies
· Direct effect of EU law in the member states
· Van Gend & Loos case – Free movement of goods have a direct effect on member states
· Supersedes national law, except in cases of subsidiary
· Is interpreted by the European Court of Justice (ECJ) and by the Court of First Instance…
· Directive provides some rights… Some states had not implemented the directives… France had not implemented a directive in 2004 within the data protection rights… 10 years after the directive had been made by the EU, the EU punished the countries for not implementing the directive…
· If there is a conflict with national law and EU law, the directive will tend to be required to be implemented….
· Sources of EU Law

· Primary legislation
· Secondary legislation
· Most of the EU level decisions are done as secondary legislation
· A regulation is self-implementing and directly applicable in all member states without the need for implementation…
· One example of regulation is the trademark regulation
· Most important decisions are made at regulation level because they are directly applicable…
· A directive is a decision that levels allowance for the member states to choose how to implement the directive – so there may be 27 ways to implement the ruling…
· Case law of the ECJ and the court of the first instance – these are known collectively as acquis communautaire… 
· When a national court suspects that there may be an EU issue… the national court sends to the ECJ a request for a preliminary ruling – asking… “with this situation, is there a EU law that relates to this and if so, how should we deal with this?”
· National Law
· National legal systems
· Common law
· Example US: Constitutions
· Statues
· Civil law
· Features
· Socialist law
· Islamic law (interesting field of integration of Sharia law into legal frameworks…)
· See International Business Law & It’s Environment, Shaffer, Chapter 2…
· NB. Usually it is plaintiff vs defendant… and generally shortened to plaintiff, unless the defendant is very well known (e.g. Microsoft)…

· The different types of law…

· The Civil law system

· Characteristics

· Country of origin ( Continental Europe

· Exports ( Its colonies in Asia, Africa, central and south America, Quebec, Louisiana

· Sources ( Codified law done originally by law professors

· Role of the judge ( Very active

· The Common Law system
· Initially, the King appointed judges to oversee the local regions to send through an account of the opinion… these judgements were sent through to the King, and they were bound in books, and they because the beginnings of the case law…
· These are the original source of law and cases…

· These countries have then come to appreciate statutes and written law rather than just case law…
· Characteristics

· Country of Origin ( The United Kingdom

· Exports ( The United States, Canada (except Quebec), British and former British Colonies

· Sources of Law ( Case Law (originally), statutes (recently)

· Role of the judge ( not very active – the attorneys run the show, whilst the judges just instruct the jury…
· In France, attorneys are not really “big shots”…
Dispute Resolution Mechanisms

· Litigation

· Arbitration

· Mediation

Litigation
· The solving of a legal dispute
· By a court having jurisdiction
· Based upon the application of a certain law
· Upon the providing of evidence
· The judgement must be capable of recognition and enforcement (assumes that it is enforceable)…
Conflicts of Law

· Conflicts of law
· Country A – where the defendant has no money… then they may go to Country B where the defendant does have money and ask if they will recognise the judgment
· Choice of Law 
· Choice of forum…
Litigation
· Plaintiff versus defendant or defendants

· Class actions (US only) – the attorney generally gets around 40% - though they also take a heavy risk – (that they get nothing)…

· Of plaintiffs or of defendants

· If of plaintiffs

· Numerous plaintiffs injured in a common way by defendant

· Case may be brought as a class action by a representative of the class of persons injured

· Formation of the class

· Can be done via internet – http://www.classactionamerica.com
· Members of the class are bound by decision or settlement reached in the class action

· Settlement of the class action must be approved by the court hearing the case

· Opt out of the class is possible

· Product liability cases

· Involves

· A choice of law

· Applying conflicts

· Choice of Law

· General international rule

· A State or nation applies the law of the jurisdiction that has the most significant contacts or relations with the case…

· Depends on the nature of the case…
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Transatlantic Cements – New York


Lambert Freres et Cie (LFC)

Hugh Aiken officer of the plaintiff

Which court? Federal Court, New York..

Why? Based on diversity of citizenship

“diversity” case in New York

Summary)

Discussing a possible joint venture to acquire Marquette (a cement company in the US)…

Hugh Aiken presented a report re: possible targets…

The defendant offered to compensate the plaintiff $200,000 for the report, but decided to go solo on the joint venture…

Legal Issue of the Case) (in NY)

1) breach of contract

2) tortuous interference with contractual rights

3) breach of a joint venture agreement

4) quasi-contract

Legal issue – which law applies? French or US?

Holding – The court decided to hold with French law applying…

Rule of Law – This federal court sitting in NY decided that the French law is applicable… why is this? “A federal court sitting in a diversity case must apply the choice of law rules of the state in which it sits” – grouping of contacts… New York vs France… 

Court’s reasoning) 

The court uses the General International Rule that A state or nation applies the law of the jurisdiction that has the most significant contacts or relations with the case and depends on the nature of the case
i.e. which contact is more important?

New York contacts





France contacts

Contacts – citizenship





Contacts – citizenship

Contacts – messages





3 or 4 meetings

2 contacts






5 contacts…

Therefore the France law is has jurisdiction….

The breach of a joint venture agreement ( in France, there is no contract on JV unless in a particular case…

There can be no tortious interference where there is no contract….

There can be no breach of contract where there is no contract…

The quasi-contract issue… plaintiff provides a benefit, expects to be part of the benefit, and feels that they should be part of the agreement…

Article 13 48… expressly accepts quasi-contracts and torts from the writing recondition…

… it allows a commencement of proof by writing which inferentially recognises contractual proof… The defendant sent a letter regarding the issue, which is considered commencement of proof… It can be used to prove the existence of the quasi-contract, which can be used to enforce benefits from an enrichment… Thus it was valid…

The court uses the General International Rule that A state or nation applies the law of the jurisdiction that has the most significant contacts or relations with the case
Choice of law - property
· Real property: the law of the site of the property…

· Personal property: can be

· The law of site of the property at a given time

· The law of citizenship of the owner

· The law of residence of the owner…

Choice of law – Contracts
· Countries have different rules

· The law of the place where it has been signed

· The law of the place which has the most significant contracts with the transaction
· The law of the place having the most interests in having its law apply
· In the EU, the law of the country which it is the most closely related with (Rome Convention)
· Choice of law provisions (decided at time) in contracts

· Upheld by courts if there is a reasonable relation between the law chosen and the contract (general rule)
· In the EU, parties to a contract may choose any law even a law that has no relation with the contract
· Exceptions: consumer contracts – employment
· Choice of law – consumer contracts
· Consumers are the weaker group – they have almost no bargaining power…
· Consumer laws are consumer protection laws…
· In B2B the organisations are sophisticated and can look after themselves…
· In B2C situations, there is an awareness of a need for more support…
· Rome convention
· Choice of law provision shall not deprive the consumer of the mandatory provisions of the law of the country of residence (e.g. mandatory 14 day cooling off period), if
· Contract signed in that country and preceded by advertising and consumer has taken in his/her country all the necessary steps for the conclusion of the contract…

· The vendor or its agent received consumer order in consumer country or

· If contract is for the sale of goods and consumer travelled from his/her country to another country and gave the order there, provided the trip was arranged and paid for by the vendor…

· These steps are related to contacts – if it was taken in the consumer country, or if the arrangement of the treatment was paid for by the company…

· Choice of Law – Torts – a civil wrong not based on a contract….

· Countries have different conflicts of law rules
· The law of the place where the wrongful act occurred (lex loci delicti)

· The law of the place where the injury arose – e.g. German tourist, eats in France, but gets sick in Belgium… which is the country that has jurisdiction…? 
· The law of the place most favourable to plaintiff at plaintiff’s option
· In the EU, regulation on the law of non-contractual obligations
· EU, Rome 2 (Regulation of 11 July 2007, effective on 11 July 2009)
· General rule: the law of the country where the damage occurs
· Product liability cases: law of the country of plaintiff’s habitual residence
· Unfair competition: the law of the country where the competitive relations/or the market are/is likely to be affected
· Infringement of intellectual property: the law of the country for which protection is claimed…
· Choice of Forum – Jurisdiction
· Subject matter jurisdiction
· Jurisdiction of a court over the subject-matter of the case
· Personal jurisdiction – refers to the jurisdiction of a particular court over a particular defendant
· Which court is going to have jurisdiction over a case
· US
· Forum non conveniens
· Minimum contacts of the US constitution
· In the EU, the Brussels Regulation on Jurisdiction and Enforcement of judgements
· Some harmonisation of the rules – 
· Personal jurisdiction in the US
· Forum non Conveniens
· A legal doctrine used to prevent a court from taking jurisdiction on the ground that it is not convenient to try the case

· Bophal vs Union Carbide India Limited( Parent company is in the US, there was an issue with the Indian company killing lots of people due to a mistake that was made… There were several reasons that it was decided that it was better to try the case in India, rather than US… It was a good way for a multinational company for a case to be hidden in India, rather than New York… If they tried in New York, it would have cost much more, and it would have meant that they would have got much higher punative damages and there would have been a greater loss of reputation…

· Minimum contacts ( requirement of the US Constitution – no one can be deprived of life, liberty or something else, without due process…

· General jurisdiction

· Specific jurisdiction – which is in addition to general jurisdiction… in addition to being sued in the court of its residence, a defendant can be sued in the courts of other countries, provided that they have had a minimum level of contact with that state….

· The “minimum contact” requirement is satisfied by “doing business” in the state…
Asahi - Japanese company 


vs Taiwanese company 
manufacturing valves 



manufacturing tires…
Gary Zurcher sued Cheng Shin

Had an accident and sued, in California, a Japanese 

Asahi v. Supreme Court of California

Wrt/ petition for certitionale

Legal issue – in this case, the supreme court did not have to take the decision, but they did because they had not made the decision on the issue…

The legal issue was does the state of California have jurisdiction over Asahi which is a Japanese company named as a defendant in a Taiwanese company over a contract between these two

Holding – no – because Asahi had not had the level of minimum contact with the State of California… So, what was the minimum contact that Asahi had to have found? 

Zippo v. Zippo.com

Zippo was a seminal case – Zippo involve Internet Business… Zippo lighter manufacturer sued the zippo.com cyber squatter… He claimed that Pennsylvania did not have jurisdiction over him as he had not done business in Pennsylvania… but they found that they had sold contracts to people in Pennsylvania, and therefore they met the requirement for minimum contact…

The case created an issue of the Zippo sliding scale… Interactive, Intermediate, static?… The Pennsylvania court found that selling to people in Pennsylvania was minimum contact
Graduate Management Administration Council v. Raju

Summary)

GMAC non-profit organisation, positioned in Virginia

GMAC vs. Raju…

Raju – defendant located in India… they registered GMATPlus.com domain name with an interactive website (on the Zippo sliding scale)… selling GMAT preparation books… GMAT test preparation books… They shipped books to Virginia, therefore they could be sued on Virginia law (on the basis of minimum contact ( based on the Zippo case)…

Moodle ( Couple living in New Hampshire from their website – the Digeses are suing the Hotel Marriott corporation… Does the court of New Hampshire have jurisdiction over the Hotel Marriott corporation
The Brussels regulation in the EU
· The Brussels Regime

· A defendant may be sued in his/her/its state of residence re. any claim

· A defendant may be sued in another state

· Contract cases – place of performance

· If the contract is for the sale of goods – place of performance = where the goods were delivered or should have been delivered

· Contracts for provision of services – place of performance = where services were provided or should have been provided

· Exclusion – when it is a consumer law…

The consumer can only be sued in the consumer state

Jurisdiction in the EU Torts and Delict

· Jurisdiction exercised in the courts where the harmful event occurred or may occur. Brussels Reg.

· ECJ

· If the place where the harmful event took place and the place where the 

Choice of Forum clauses in Contacts

· Fix in advance the court that will have jurisdiction
· Are generally upheld by court, unless

· They contravene strong public policy or if

· The forum is seriously inconvenient (US)

· EU

· Freedom of choice, except consumer and certain other contracts

· Internationally, the Hague Convention on Choice of Court Agreements (30 June 2005)

· Freedom of choice of the parties…

Jurisdiction in the EU – Torts or Delict
· Jurisdiction exercised in the courts where the harmful event occurred or may occur. Brussels Reg.

· ECJ

· If the place where the harmful event took place and the place where the injury occurred are different, plaintiff may, at his/her discretion, sue defendant before a court of any of the two. ECJ Bier v. Mines de Potasse d’Alsace

· If the unlawful act injures the victim directly in more than one country, plaintiff may bring action before the courts of any of those countries for damages caused in that country.

Jurisdiction – Criminal Liability
· Sovereignty of States to exercise jurisdiction to adjudicate over property, persons acts or events occurring within its territory

· A State has jurisdiction over its nationals, regardless of whether the crime has been committed within its country or abroad
· A State has jurisdiction over crimes taking place within its territory

· France: The Yahoo Case (there was Nazi paraphernalia on the Yahoo site… and viewing Nazi materials is illegal in France – which meant that the French people were committing a crime by viewing the site… Since the site had French banners, the ability to buy in Francs, therefore the crime occurred in France… So France had jurisdiction… Yahoo was asked if they could guarantee 100% blocking all French nationals… which clearly they couldn’t… So they were going to be fined $100k per day that the materials were up…

Conflicts of Law
· Recognition and enforcement of a foreign judgment

· Traditionally based on Reciprocity

· If the plaintiff in country A tries to sue defendant who has assets in country B, they rely on the government of country B enforcing the rules of country A…

· In EU – the Brussels Regulation (EU) and the Luganao Convention (18 European Member states)

· A judgement final in one Member state shall be enforced in all the others

· In the USA, the tendency (modernly) is to allow recognition of a foreign judgement unless:

· Lack of due process; fraud; violation of public policy; lack of notice; original forum seriously inconvenient
· Uniform Recognition of Foreign Money Judgements Act

· Manches v. Guilby, Shaffer p.98-99)

· Recongition and enforcement of foreign judgments
· At the international level: The Hague Convetion Choice of Courts Agreement (June 2005)
· Judgments in contract cases with 
Litigation
· Involves discovery

· Discovery of electronic records – corporate obligation to preserve

· Collecting evidence

· Countries have their own rules governing the collection and admission of evidence

· Certain have very liberal rules of discovery (US)

· Use of employees emails as evidence

· Others have much stricter rules of discovery (e.g. Japan; China)

· 1970 Hague Convention on the Taking of Evidence abroad in Civil issues

· Letters rogation (p95, Shaffer)
Litigation Strategies

· For plaintiff

· The decision to sue
· Cost of litigation

· Probability of success

· Damage amount (and payment)

· Enforceability of judgement

· Time – how long will it last

· Long term relationship

· Negative publicity for the brand

· (Don’t let yourself be driven by an attorney, as they bill by the hour and their goals are different to yours – i.e. to draw it out for as long as possible)

· Sometimes you might want to start the case with the goal to settle…

· For Defendant
· The decision to settle

· If you feel that you have done something wrong and do not settle, if you act in bad faith you will lose face…

· You are often better off to be honest and try to make these things work out…

· It costs time, effort and hassle, and by settling, you save on these things…

· It is not in the attorney’s interest for you to settle, as it brings the case to the end quite quickly…

· McDonald’s and Coffee cup - McDonald’s knew that people had been burned before with their coffees and they had chosen to keep their coffees particularly hot… They knew that their coffees were too hot… The woman got reasonably small compensatory damages along with considerable punitive damages because the company knew what was happening and had not done anything about it… i.e. displayed warnings…
· Litgation in the US – Dagesses versus Marriott Hotel

· Plaintiff – Daniel Dagesse & Elaine Dagesse
· Summary – Daniel Dagesse was injured and sued; Elaine sued for loss of consortium… But they didn’t pay in New Hampshire, they just booked…
· Defendant – Plant Hotel, etc, etc…

· Legal Issue:- has the company had minimum contact with New Hampshire? Marriott operated an interactive website, for booking…

· The rule on minimum contacts requires all 3 conditions to be met…

· You need to show evidence of a purpose to do business
· The claim must relate to the activities of the defendant within the state… (in Dagesses, the claim does not relate to the booking, it relates to the injury… therefore they could have claimed in Aruba, not in New Hampshire…)
· The claim must show reasonableness….

Arbitration

· The submission of the disputed matter

· For submission

· To private unofficial persons (e.g. International Chamber of Commerce, Paris; WIPO; arbitration bodies; 

· Selected in a manner provided by law or agreements

· Binding v. non binding arbitration

· When binding it is binding on the parties

· Limited right of appeal of arbitration awards

· National arbitral laws (p76, Shaffer)

· See http://www.globalarbitrationmediation.com
· Iran does not recognise choice of Forum contracts, but will recognise choice of arbitration laws…

· Arbitration bodies

· Arbitration clauses in contracts

· Enforcement of arbitration awards
· The 1958 New York Convention – enforceability of arbitration is the main advantage… The winning party will be able to take the losing party to court to enforce the rule of the arbitrator in all the (100 or so) countries that have signed the convention

This contract will be considered under the laws of the UK, and any arbitration decision shall be referred to arbiter X… (Choice of arbitration and choice of law)

Business people must chose to bind the arbitrators to use particular legal frameworks… this means that there is more predictability of the outcome…

	Arbitration
	Litigation

	Advantages
	Disadvantages
	Advantages
	Disadvantages

	Enforcement
	Power of arbitrators (which can be limited by choice of law)
	
	Enforcement

	Neutral
	Less predictable
	More predictability
	

	Quick
	Limited right of appeal
	Always a right of appeal
	

	Cheaper
	
	
	

	Maintains a good relationship between the parties
	
	
	Enemy

	Less adversarial
	
	
	

	Clear list of rules
	
	
	

	More private
	
	
	More public

	Specialist knowledge
	
	
	

	Flexibility
	
	
	


WIPO – Intellectual Property
· When a company wants to get a domain name registered, they go to the registrar. The registrant is then asked to sign a contract to say that they are not registering a name that breaches IP rights of another… but the registrar does not have to check. They write in the contract that any disputes will be submitted to an ICANN appointed arbitration mechanism ( e.g. WIPO, using the UDRP

Mediation
· A voluntary non binding mediation method

Negotiation
Court Systems
· Public International Law – Dispute Resolution Mechanisms

· The dispute involves State v. State

· The International Court of Justice

· Aka the World Court

· Not very efficient at solving business disputes

· Only states can be parties

· Decisions are binding

· Only on the parties involved

· State must accept the jurisdication of the Court

· Enforcement mostly on good faith compliance

· The GATT
· National Court Systems

· A court is a tribunal established by government to resolve disputes
· National (US) Court System
· A three-tiered model of
· Federal District (94 districts) courts
· General trial courts of the federal system
· Courts of original jurisdiction to hear civil and criminal matters
· Criminal cases
· US Courts of Appeals
· Review the judgements of the federal District Courts
· Federal Districts are grouped geographically into 12 judicial circuits
· A 13th Circuit call the Federal Circuit hears certain types of appeals (patents) from all the circuits
· US Supreme Court
· Only court expressly created in the US Constitution
· Jurisdiction of the US Supreme Court
· Original jurisdiction
· Cases affecting ambassadors other public ministrars and consuls
· And cases in which a state is a party
· Appellate jurisdiction
Choice of Forum (unless the Forum is seriously inconvenient)

Torts
· A tort is a civil wrongs, E.g. pollution, negligence

· Resulting in an injury to a person or property

· The claim is brought by the injured party (or his/her estate)

· In civil courts

· Burden of proof of plaintiff: by a preponderance of the evidence (the balance of probabilities of evidence)

· To find the defendant liable (not guilty) of the tort

· To obtain compensation

· Compensatory Damages (e.g. in the case of a car injury, medical costs, mental anguish, loss of earnings, permanent disability, potential for your basketball career is reduced and will be considered as part of the cost, price of physical pain 

· Punitive damages (allowed only in certain legal systems – they are awarded to the injured, but they are applied in order to punish for a mistake… Like for the McDonald’s and coffee case, she was awarded punitive damages to punish them for knowing that they had a problem and not addressing it…)
· In some states, punitive damages can be a maximum of 10 times the compensatory damages…

· In other states, they charge 3 times the compensatory damages (known as treble damages)

· Nominal damages – limited to one dollar to show that there is existence of an injury, but recognises that it is minor…
Torts and Crimes distinguished
· A crime is a wrong to society

· The defendant is prosecuted by the government

· Purpose of prosecution (punish the guilty and deter those who would be tempted to do the same)

· Burden of proof: beyond a reasonable doubt

· To obtain a conviction of defendant
· The same act may be a crime and a tort

· The crime and the tort may be tried

· In different lawsuits

· US e.g. the OJ Simpson case

· Or in the same lawsuit

· France – you would have a representative of the government and a representative for the civil case

· The plaintiff is different in a tort and a crime – tort – the injured party (wants compensation); crime – the government (wants punishment/deterrence)…

Torts versus Crimes
· Distinction between torts and crimes not always clear

· Sovereignty of the State to determine

· What is a tort

· What is a crime

· E.g. defamation

· Only a tort under US and UK law

· A tort and a crime under French law

· Torts and crimes defined according to 

· Their constitutive elements

· Prosecute under 4 elements – all elements must be found (including injury – therefore the nominal charges is necessary)
· Disparagement – damaging the reputation of a brand

· Who, between plaintiff and defendant bears the burden of proof

Types of Torts

· Three types of torts

· Intentional

· Negligence

· Strict liability

Intentional Torts
· Defamation

· Defences available

· Truth

· Privileges

· Absolute privilege for members of congress

· Qualified privilege for the press

· Copyright infringement

· Defences available (under US law)

· “fair use”

· The Napster Case

· Other intentional torts

Negligence
· All legal systems have the tort of negligence but may define it differently
· E.g. professional malpractice

· Liability for defective consumer services in “Comparative analysis of National Liability Systems for Remedying Damage caused by Defective Consumer Services”

· US law (NY)

· Duty of care

· Standard = to act as an ordinary and reasonable prudent person in similar circumstances

· Breach of that duty

· Causation

· Actual causation

· “but for” test

· Proximate causation

· A damage
Vuono v. New York Blood Center ( Plaintiff Vuono ( bypass operation… there was a flaw in the bottle, and he sued the blood center that provided the bottle…

Legal Issue: had the defendant breached its duty of care? And which had the duty of care?

Holding: Yes… Because of the nature of the plaintiff and the nature of the defendant, as the providers of care, should do the maximum to ensure that the plasma was not contaminated… The defendant had breached the duty of care…

The defendant argued compliance with industry standards (food and drug regulation)… However, the court ruled that the duty of care was very high because of the health implications… Also, through inspection of the phials, they could have realised that there was an issue with the phials, and the flaw could have been detected…

The duty of care upon the defendant is higher than normal when providers of healther are involved….

“but for” is related to the proximate causation ( this is based on the fact that the liability was foresee and predictable…

Terrorists bombed a federal building using explosives negligently labelled as fertiliser… but the holding of the court was that it was not foreseeable for the manufacturer to see that random people would come to the middle of nowhere to buy it and then use it to blow up a building…

French Law – Civ. Code Art. 1383

· Fault

Negligence
· US Law

· Defences

· True contributory negligence

· Negligence of plaintiff that in part caused the injury, plaintiff will not recover any damages
· Comparative negligence

· (Most states and France) Ordinary comparative negligence – plaintiff will recover if they are less liable than defendant… in a case of 60% defendant, 40% plaintiff, they plaintiff recovers 60% of damages

· Pure comparative negligence – in these cases the plaintiff will recover for all damages whether or not the plaintiff was more negligent compared to the defendant… in the case of 40% negligence of the defendant and 60% negligence of the plaintiff, the plaintiff can still recover 40%!

· French Law

· Defences

· Force Majeure

· Ordinary comparative negligence

· 10 year limitation period


· US Law

· Punitive damages may be awarded

· French Law

· No Punitive damages

· Plaintiff may bring civil action or criminal action

· Once criminal action is pending and civil action, civil action must wait until criminal action is resolved

Strict Liability
· Absolute standard of liability imposed by the law

· No fault needs to be proven

· Ultra-hazardous activities – automatic liability if causes damage…

· Most product law uses strict liability, because most of the information is in the hands of the defendant, and otherwise the plaintiff would rarely be able to claim for injuries…

· French Law: Civ. Code Art. 1384

· Irrefutable presumption of the fault of the “guardian of the thing for damages of the thing”

Liability of 3rd Parties for damages of others
· Vicarious liability (Respondeat Superior) of employer for the torts of the servant

· Employer directly liable for its own negligence in hiring or supervising employee
· Fearing vs Butcher

· Feren – Plaintiff ( minor; Butcher ( priest

· Butcher came into the home because he was a tutor and he was in a trusted position…

· Assaulted Feren who was a minor…

· The Arch Diocese of Oregon was sued ( 

· Legal issue: was the Arch diocese responsible for torts of the employees?

· Holding: Yes… because it was within the scope of the employment that he was in close contact of the child, in the house of the family, and to be trusted, therefore, he was doing it within the scope of the employment…

· But... they could even be directly responsible in the case of if they had done it before and then were reassigned to a different area – they could be directly responsible for putting the priest back in the position of being close to the children…

Bruce Marecki 
Bruce Marecki, employee of Cristal Rock Spring Water Company… drank beer at the seminar… he was planning to attend the happy hour at the hotel, but left the hotel because the cigarette machine was broken… he then rear-ended someone and caused injuries to the driver… the Water Company was sued under the doctrine of Respondeat Superior 

Questions ( 

Should the company be liable for the injuries the driver suffered? 

Most laws make liability for the company when the employee commits a tort on a detour or is around the employment of the company… (though not on a long frolick?)… 

The Happy Hour was still part of employment in the US ( so the employer would still be liable…

What if Crystal Rock Spring Water had not supplied the liquor at the seminar buy had allowed it to be served? Still liable…
What if Marecki had nothing to drink at the seminar, but then drank at the happy hour with his co-workers and had an accident when he was driving home after socializing with them? Still liable… 

What if the seminar was optional and Marecki had no obligation to attend? Still liable…

Liability of 3rd Parties for damages of others
· Vicarious liability (Respondeat Superior) of employer for the torts of the servants

· Employer directly liable for its own negligence in hiring or supervising in hiring or supervising employee

· A company is liable for negligence for the employees actions when someone drinks and causes an accident…

· Most companies lay on transport/and or hotels after drinks…

· Successor liability

· Liability of purchasers of businesses for product defects and other torts of the previous owner…

Liability of multiple defendants
· Joint and several liability

· Multiple defendants are jointly = collectively, and

· Severally = individually liable

· For the entire damage

· Contribution and indemnification

· Contribution distributes the loss among several defendants by requiring each to pay a proportionate share to one

· Indemnification allows a defendant to shift its individual loss to other defendants whose relative blame in  greater… Zucher & Asahi… Cheng Shing… something about indemnification, Zucher, Cheng Shing and Asahi… paid out of court… 100% of the damage… but the court found that Asahi had 60% of the responsibility so Cheng Shing claimed 60% of the damages back…
Basis of Criminal Liability
· A criminal act

· Guilty act or wrongful deed

· An overt act must have occurred 

· Failure to act when action is mandatory

· Coupled with the requisite mental state

· General intent crime – this is most of the different options…

· Does not require an awareness or knowledge of guilt

· An act may be a crime even though the actor has no knowledge that a law is being broken

· Specific intent crime

· Requires proof of the specific intent

· Concurrence between the physical and mental state

· Harmful result and causation

Source of Criminal Law
· National Law

· Penal Codes (Civil law countries)

· Model Penal Code (US)

· State common law and statutes

· Federal statutes

· International conventions

· Must be signed by government representatives and ratified by countries’ legislatures

· Require implementation by signatory countries

· Council of Europe Cybercrime Convention 2001

· Criminalises illegal access, illegal interference, misuse of devices, computer related offenses (forgery), computer related fraud, content related offenses, computer related infringement of copyright, ancillary offenses will also be crimes, and provides for corporate liability…

· This is to facilitate international investigations…

· Some countries do not consider corporations to have a “criminal mind” – many European countries do not find it possible for countries to find corporations criminally liable, though the convention which when ratified enforces criminalisation of corporations concerning cyber-crimes…

· OECD Anti-Bribery Convention – oecd.org ( corruption… You will see the work done by the OECD org… Defines the crime of bribing a foreign public official… or through intermediaries… In order for the official to act or refrain from acting in the performance of their duties, to that company… Not self-implementing… Must be implemented by the countries that ratify it… (about 30 countries)

Applicability of criminal law (French)
· French Criminal law applies to 

· Felonies committed by its citizens outside its territory

· Misdemeanors only when also punishable in the country where committed

· All

· A crime (wrong committed against society)

· Criminal law punishes the guilty one
· Is also a tort (wrong committed against a person)

· Tort law compensates the victim

· One action by defendant raises two lefal claims

· One criminal

· One civil

· Burden of proof in civil versus criminal action

· Criminal liability as proof of civil liability

· Civil claim must be brought separately (US)

· Civil claim can be done together (France)

Responsibility for Criminal Acts
· Direct liability of the individual who committed the crime

· Under all legal systems

· Vicarious liability of officers, directors and managers for crimes committed by subordinate employees

· The Responsible Corporate Doctrine (US)

· United States v. Park

· Impossibility Defence
· Corporate liability
· Liability of the corporation for the crimes of its employees committed within the scope of their employment
· Criminal responsibility of the corporation for misdemeanour (or equivalent) offenses or regulatory crimes of employees…
· US, generally yes…

· See Penalties for Federal Crimes (Anderson’s Page 143)

· Europe, generally no… regardless of the seriousness of the offense

· But in France, yes – a corporation can be fined 5 times the charge of a normal person…
White collar crimes

Crimes against the employer
· Theft; robbery (wrongful taking through use of fear or violence), larceny (common law crime – wrongful taking and carrying away of personal property of another with a wrongful intent of depriving the person of that property), burglary (breaking, entering and taking)…

· Embezzlement

· The fraudulent conversion of somebody else’s property or money by a person to whom it has been entrusted

· Fraud

· Any deception intended to induce someone to part with property or money

· May involve a false representation of facts by words, concealment of something that should have been disclosed

· Examples

· Accepting a bribe

· A variety of computer crimes

· In the US

· The Computer Fraud and Abuse Act

· The Economic Espionage Act

Crimes by the corporation and its agents

· Crimes committed by the corporation, or its agents against the public

· Consumer fraud

· Securities fraud

· Spamming

· Environmental pollution

· Crimes committed by the corporation, or its agents against employees

· Violation of worker safety laws

· Violation of labour laws

· Crimes may be committed by corporations against other corporations

· Violations of anti-trust laws

· Misappropriation of trade secrets

· Copyright, trademark infringements

· Crimes committed against the government

· Violations of tax laws

· Racketeering

· Bribery

Accomplice Liability

· One who knowingly aids, counsels, encourages, orders, the one who actually commits the crime

· All legal systems provide for accomplice liability

· Laws vary re. whether accomplice may be convicted only if the principal perpetrator is convicted…

Inchoate offenses (a crime done in preparation to a more serious offense)

· Solicitation

· To solicit another to commit a crime

· The offense is complete at the time the solicitation is made

· Not necessary that the person solicited agree to commit the crime

· Does not exist in all jurisdictions or countries

· Conspiracy, as per US Law

· An agreement between two or more persons to commit an unlawful act

· With the intent to enter into such agreement, and

· An intent to achieve the objective of the agreement

· Attempt

· An act which, although done with the intention of committing a crime, for some reasons the crime is not completed

· Mere preparation usually not enough to commit the crime of attempt

· Laws vary re. the necessary requirements for attempt to be completed

· Most require a substantial step toward the commission of a crime

· France

Intellectual Property Rights (IPRs)

· Concept
· The legal rights resulting from intellectual activity in the Industrial scientific literary and artistic fields

· Reasons for legal protection of IPRs

· Areas encompassed by the term intellectual property

· Intellectual Property

· Industrial property

· Inventions

· Industrial designs

· Trademarks

· Service marks

· Commercial names and

· Geographical indications

· Protection against unfair competition

· Protection of trade secrets

· Copyrights and related rights

· Literary

· Artistic

· Scientific works

· Performances of performing artists

· Phonograms

· Broadcasting

Law applicable to IPRs
· National Law

· International conventions

· Paris Convention of 1883 (patents, trademarks)

· The Patent Cooperation Treaty (PCT) 1979 provides for an international application of patents

· The Hague Agreement concerning the international deposit of industrial designs
· The Madrid Agreement concerning the international registration of marks, 1891, and the Protocol re: This Agreement, 1996

· The Trademark law Treaty, 1994, to simplify the procedures re national TM applications

· The Berne Convention of 1887 (copyrights)

· The 2 WIPO Internet treaties 1996/97 (WPPT, WCT)

· The TRIPS (Trade Related aspects of Intellectual Property rightS) of GATT, 1994 (very efficient)

· Regulation Law of the EU, for instance
· Community TM Regulation
· Directive re. Protection of Copyrights
· European Patent Convention, 1978, Agreement Relating to Community Patents 1989 (created a unitary patent system, a central EPO, and special patent courts)
Paris Convention brief Overview – had a few issues related to definitions of particular things…
· 150 signatories

· Latest modifications in 1979

· Administered by WIPO

· Patents

· No definition of patentable subject-matter (no minimum substantive requirement re. Patents)

· Does not provide for MFN Treatment to nationals of the Union

· Provides for National Treatment of nationals of the Union

· And consequences of such treatment

· Provides for a priority period of

· 12 months for patents and utility models - Filing for a patent application in one country could destroy novelty in another country… one of the main benefits of the Paris Convention is that they have 12 months to file for patents in the 150 countries of the Paris Convention without destroying novelty…

· 6 months for industrial design

· Trade-marks

· No definition of trade-marks, except that provides for denial of registration or invalidation of TM that

· Infringes on rights of prior TM in country where protection is sought

· Lacks of distinctiveness

· Contrary to public morality or public order

· Once TM properly registered in COO, must be accepted for filing and protected as is in the other countries of the Union subject to exceptions

· Provides for concurrent use of same mark re: Identical similar goods provided such use is not misleading to the public

· Provides for added protection of well known Trade Mark Article 6 bis

· Provides for a priority period of 6 months

· Provision re: unfair competition – not defined

· No enforcement mechanisms

Patents
· A monopoly granted by the state to an inventor for a limited amount of time, In return for the disclosure of the invention to society so that it may gain benefit of the invention

· Effects of the grant of the patent
· The owner of the patent is given a statutory right to prevent others from exploiting his/her invention in the country where it has been granted…

· Patents laws are territorial
· Conditions for patentability

· A patentable subject-matter

· Novelty

· Usefulness (must be capable of industrial applicability)

· Non-obviousness (inventive step)

· The invention must be sufficiently disclosed in the application (i.e. benefit to society)…

Conditions for patentability
· A patentable subject-matter (well worth going to TRIPS)

· Products or processes, in all firleds of technology are patentable

· 2 types of exceptions (left to the discretion of the Member States) – found in TRIPS Art. 27.2 and 27.3

· Art. 27.2: commercial exploitation of invention contrary to ordre public or morality

· The Harvard University Medical School’s oncomouse case; patented the mouse in the US, whilst the EU stopped patenting of the mouse on the grounds of morality…

· Art. 27.3: possibility of exclusion for diagnostics, therapeutic and surgical methods, plants and animals other than micro-organisms…
· Not patentable

· Ideas, data and compilation of data, natural phenomena, mathematical formulas

· Notable distinction between US and EU law: patentability of

· Business methods and computer programs in the US and in Japan not in the EU…

· Diamond vs. Government

· The government refused to patent under section 101 – mathematical formula…

· Supreme Court said it was not the mathematical formula, but the device that created the work…

· Patentable subject matter issue…

· As of 1981, software can be patented in US

· State Street Bank & Trust Co. v. Signature Financial Group ( issue of patent regarding banking methodology…
· Novelty

· An invention is new if it is not anticipated by “prior art”

· Prior Art

· Prior patent or filling of patent
· Written or oral disclosure – you have to make sure that you don’t show the product or exhibit it prior to applying for the patent

· Prior use

· First to invent countries v. first to file countries
· The US is first to invent ( rest of world is first to file…
Legal Aspect of Managing Technology, v. interesting book concerning patents ( though highly technical

· USEFULNESS – must be capable of industrial applicability

· The invention must be of a kind which can be applied for practical purposes

· NON-OBVIOUSNESS (inventive step)
· Not everyone could do it… 

· Required to be something that could not be done by someone with normal skill

· Disclosure of the invention in the application
· On the basis of quid pro quo ( if the inventor does not disclose enough, society does not benefit enough for awarding the monopoly

· Opposition

· Drafting the patent application
· One application per patent

· Disclosure of the innovation

· Exclusive rights of the patent owner
· To exclude others from exploiting the patented invention, for the term of the patent, provided owner pays renewal or maintenance fees

· Limitations


· To assign, or  license, the patent, in part or in whole


· To bring lawsuits for infringement of the patent

· Exceptions to infringements 

Remedies to the patent owner
· Civil sanctions

· Award of damages
· Grant of an injunction
· Seizure and destruction of infringing products

· Criminal sanctions, in certain countries

Trademarks
· A trademark is any sign that individualises the goods or services of a given enterprise and distinguishes them from the foods (services) of its competitors

· Signs which may serve as trademarks

· Words, letters and numerals, devices (drawings, symbols) combinations of any of the above, coloured marks, three-dimensional signs, audible sounds, olfactory marks (under certain legislations – sufficient tangible medium)

· Criteria of protectability common in all national trademark laws

· Trademark must be distinctive or distinguishable among different products

· Trademark must not be misleading or confusing or violate public order or morality
Acquiring a trademark
· Use of the trademark  (in the US)

· Bona fide intent to use the TM is enough (actual use of TM no longer required)

· Registration of the trademark (most of the world)

Losing a TM

· US: TM registration may be cancelled for up to 5 years after registration in case

· TM is descriptive or has insufficient secondary meaning

· Another business has made a prior use of TM

· TM has become generic

Trademark owner’s exclusive rights
· To use the TM in a given market in connection with the particular kind of goods or services

· To exclude others from using the TM re. selling, offering for sale, advertising of identical or similar goods or services in a way that is likely to cause confusion as to source origin, sponsorship or approval of goods or service

· Exhaustion of the right to control distribution after the first sale

· Grey market

· Company A has a TM A related to Good A… It is ok to use the same sign with different goods where there would be no confusion…
· Dutch Gramophone, German Co., distributes their CDs in Germany…

· In France, Poulidor SA has a TM and license to use it in France…

· Metro is a German department chain… who wanted to sell the CDs in their stores…

· DG refused to sell them to the Metro, but Poulidor sold them Metro in France who then imported them to Germany.

· The ECJ said that DG could not control the distribution after the first sale ( a specific grey market case…

The famous/well-known trademark
· Using the same or similar TM re. unrelated goods or services is Ok,

· Except in casers of famous or well-known TM

· Owner of famous/well-known TM in a community may refuse the use/registration of same/similar TM

· Re: similar or identical goods /services regardless of whether the well-known TM us registered or used in that country (Paris Convention Art. 6bis)

· Re: unrelated goods or services if,

· The use of that TM re: those goods services would indicate a connection with the owner of the registered TM and

· If likelihood of damage to owner of the registered TM (TRIPS Art. 16.3)

Assignment of Trademark
· TM owner has the right to assign the TM

· With the transfer of the business to which TM belongs, or

· Without (TRIPS)

Cybersquatting
· Domain name abusive registration

· Defined as deliberate, bad faith, abusive, registration of a DN in violation of TM or SM (UDRP of ICANN)

· DN Registration is abusive when all of the conditions are met

· DN is identical or misleadingly similar to TM

· The holder of the DN has no rights or legitimate interests regarding the DN

· The DN has been registered in bad faith

· WIPO proposes that DN holders be required to submit to administrative procedure in all cyber squatting allegations; other disputes would have to resort to court litigation

· Abusive domain name registration cases may also be brought before courts as TM infringement and/or unfair competition
Presentations
Oral presentation to be done next time – 20% of the grade…

Organise yourselves into groups… Anything from 1-4 people…

Decide on a topic, on a consumer protection topic or corporate governance topic…

Do the presentation in a group or separately… 20 minute presentation + 10 minutes per presentation…

e.g. Consumer protection ( in advertising ( false or misleading advertising in China or India, or advertising under consumer law, any type of fraud

( identity fraud ( comparative law ( sales of goods act…

e.g. corporate governance (CG) ( comparative analysis of corporate governance in terms CG codes per country ( insider training ( Sarbanes-Oxley ( Golden Parachutes… ( consumer safety laws ( food law ( labelling requirements ( 

Final project ( Any business law topic

CNN case

· CNN Problem… 

· Issues:-

· Trademark violation

· Cybersquatting – similarity of sign, similarity of serve

· Unfair competition

· CNN is covered under the well-known trademark exclusion

Agency Law
Agency is where you employ someone to enact upon your requirements

Formation of Agency
· Typically created by agreement of the parties

· Official written document signed before a public officer (“notaire”), under certain legal systems (civil law systems such as France)

· In writing

· Verbal – in US, an agency agreement can be verbal – is enforceable at law, but is terminable at will with reasonable notice…

· Can be implied from conduct

· Can be formed without agreement

· By ratification – leasing a flat, and paying the rent is ratification of the agency agreement

· By estoppel – if a person is lead to believe that one party is an agent of another party, with a third party cannot deny the acceptance of conduct… a third party witnessing the agency relationship leads to estoppel (denial of the agency relationship) between the first party and third party

· Types of Agency Relationships

· Dependent agent

· An employee
· The employer has the right to control the conduct of the employee
· The employee may bind (is obligated) the principal to contracts
· A principal acting through an agent in another country is deemed to have opened a branch – the issue becomes one for where the income of the company will be taxed…
· Purpose of the treaty is to avoid double taxation…
· Second way to tax income is through the source country and through the host country
· Partnerships are “pass-through” entities and are not taxable
· Independent agent

· Independent contractor, not an employee

· Performs tasks

· Agent’s duties & ability

· Agent’s fiduciary duty

· Duty of loyalty

· E.g. the business is offered an opportunity directly to a Director of a company, but intercepts the opportunity
· Duty of obedience

· Duty of care

· Avoid negligence, avoid reckless behaviour that can harm the reputation of the company

· Agent’s ability to bind the principal to contracts entered into by the agent

· If the agent has actual or apparent authority to do so

· If the agent has apparent authority to act for and to bind the principal

· Employee v. Independent Contractor

· Important because it determines whether the principal is liable for torts of the agent

· Factors used to determine whether the agent is 

· A dependent agent, or

· An independent agent

· Authority and control over work and time

· The type of occupation of the employed person versus the employer
· Is the kind of work being done usually performed under the direction of an employer or by a specialist without supervision?

· The degree of skill required by the work

· Who provides for the tools and place to work?

· Payment: periodic, commission, flat fee (by the job)
· Does the worker offer his/her services to the public at large?

· Who pays…?

· How do they schedule their work…?

· Consequences of Agents found dependent or independent

· Employers are required to deduct or pay income, Social Security and unemployment taxes for their employees

· Liability of principal for torts of agents

· Vicarious liability

· An employer is liable for torts of agent caused during the scope of agent’s employment

· Factors used by courts to determine the scope of employment

· Whether the employee’s act was authorized by the employer

· The extent to which the employer’s interests were advanced by the act

· Whether the employer provided the instrumentality (truck) that caused the injury

· Whether the employer had reason to know the employee would perform the act

· Time and place the tort occurred (in certain legal systems)

· Detour v. frolic… (truck driver who went out on a drive on Xmas party and had a crash having had drink – was it a long way or close by?) (Riley vs. Standard Oil of Berkley?)

· Liability of employer for torts of employees acting outside the scope of employment

· Under certain circumstances, an employer may be liable for an employee’s action even if the employee was acting outside the scope of employment

· Employer will be liable if (US Law)

· If intended the employee’s actions…

· Torts of independent agents
· Principals not usually liable for torts of independent agents

· Principals may be held liable for the torts of independent contractors only in extraordinary circumstances

· Usually involving highly dangerous acts or non-delegable duties (US)

· Liability of principal for violations of law by agents
· A company can be held liable for violations of law by its employee even if a manager told the employee not to violate the law

· Del Amora v. Metro Ford Sales & Service
· A brother-in-law had a credit check when he was divorcing his wife, not applying for a car...

· Liability of principal for agent’s criminal act

· Liability may be imposed on

· The person who committed the crime

· The person’s supervisor

· The corporation as an entity

· “White collar Crimes”

· See the Criminal Law section of this course

· Regulation of the relationships with sales agents
· Sales agents are agents
· Some countries place few restrictions on the substantive terms of the relationship
· Example of laws protecting the representatives
· EU Directive 86/653 on self employed agents requires that each member state pass national law consistent with the directive which provides
· Economic condition alarm, article 4.
· The principal has a duty of care to the agent to inform them of the fact that they may not achieve the economic benefits of the case…
· Commission owed to the agent even if sale is made by the principal to agent’s client or made in the agent’s territory (if the agent has exclusive access to the territory) – article 7 (this law supersedes private contracts) – the agent needs access to the company’s books regarding their territory…
· Accrual of commission when payment should be made by client. Art. 10

· Contract for a fixed period continued after expiration of period, contract becomes for an indefinite period. Art. 14 – how much time is required before you can terminate the contract
· Notice of termination – Article 15
· One month for 1st year of contract up to a maximum of three months for a three year and more contract. Member states may provide for a 6 month notification period for contracts for 6 years and above… Art. 15
Contracts
Agreement between two parties of legally obligations which can be enforced

An agreement between two or more parties

Formed by an offer and acceptance

Supported by 


Consideration (Common law) – a quid pro quo (the exchange – if I provide a service, you will recompense with cash)


Cause (Civil law) – sale of goods or performance of service

Creating obligations that are enforceable
Voluntarily entered into

By parties having capacity to contract

To do a legal act or acts

B2B contracts by definition include provision of product or service…

Classes of contract
· Formal and informal contracts

· Formal ( a written contract that has been entered into with a notarised authority such as an attorney… e.g. house deeds, or pre-nuptial contracts

· Informal ( Any other contract

· Express and implied contract

· Express – all the rules are explicitly laid out

· Implied – implied requirement that everything you buy must be paid for 

· Valid, voidable contracts, void agreements

· If you are forced to enter into a contract, it is voidable but only by you
· Executed and executory contracts

· Executed – all the terms have been performed

· Executary contracts – outstanding terms have yet to be delivered,,,,,

· Bilateral and unilateral contracts
· Option and first refusal

· Option is where someone pays the right to be able to enter into a second contract

· First refusal is one party to be obliged to offer another party the choice to enter into a second contract over a certain length of time
· Quasi contract

· Transatlantic Cements v. Lambert Freres

· Breach of JV agreement (not in writing – French law)

· Breach of contract (not in writing – French Law)

· Tortious interference of contractual rights (no contract so no interefence)

· Quasi contract – plaintiff had provide the company with the information… they were unjustly enriched whilst the plaintiff was made unjustly poorer…

· Contracts

· Governed by national law

· US

· Common law

· Restatements on Contracts

· Uniform Commercial Code (UCC)

· Consumer protection varios state and/or federal protection statutes

· EU

· The law of each EU member country

· Regional law of the EU as implemented in each member country

· The EU Directive on Protection of Consumers in Respect of Distance Contracts 97/7/EC of 20 May 1997 (Distance Selling Directive)
· EU Directive on Unfair Contract Terms

· EU ECommerce Directive (2000)

· The principles of European Contract Law (PECL)

· Internationally

· CISG

· UNCITRAL Electronic Contracting Convention (2005)

· UNIDROIT Principles of International Commercial Contracts (1994, 2004)
UNIDROIT Principles of International Commercial Contracts - Good Quiz Questions!!!!!! Bear in mind!
“Soft law” – not “hard law”

· The parties

· Must be located in countries that are members of UNIDROIT

· 60 member countries

· The type of contract

· Must be international

· Must be commercial

· The language of the contract and/or intent of the parties

· Choice of law provision in the contract

· Specially if arbitration is chosen

· If litigation, cannot circumvent the application of mandatory provision of national law

· No choice of specific law in the contract but choice that the contract be governed by general principles of law, or lex mercatoria
· No choice of law by the parties but decision of the court or arbitrator to use them to solve an issue when impossible to establish the relevant rule of applicable law

Principles of European Commercial Law
· The type of contract

· Exactly same wording as UNIDROIT Principles stated in previous slide

Contracts
· Form Requirements

· The writing requirement

· Certain contracts require a writing

· In the US the Statute of Frauds requires a writing for certain types of transactions

· Most contracts, specially commercial ones, do not need to be in writing to be valid (but in US all sales contracts for values above $500 must be written, in France all contracts over 50Francs require written confirmation)
· UNIDROIT Principles of International Commercial Contracts
· PECL
· Consumer contracts generally require some kind of writing

· See Sales session

· Contracts- Formation
· As per UNIDROIT Principles of International Commercial Contracts
· An offer of the offeror communicated to and accepted by the offeree creates a contract

· A proposal for concluding a contract constitutes an offer if

· It is sufficiently definite, and…

· Indicates the intention of the offeror to be bound 
· An offer of the offeror communicated to and accepted by the offeree creates a contract

· Offer is generally revocable but can be irrevocable
· Offer becomes effective when it reaches the offeree

· Firm or irrevocable offers

· Offer irrevocable if

· Indicates that it is irrevocable or

· It was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has relied on it being irrevocable

· An offer that is irrevocable can always be withdrawn!

· Public offer
· Public offer, i.e. arvertisements in newspapers, catalogues, brochures are considered merely an invitation to make an offer
· No provision re public offer in UNIDROIT Principles
· Under PECL public offer is a presumption of offer
· National laws vary re: Public offer

· US, China most advertising are “mere invitations” to make an offer but specific ads that describe the goods, quantity and price may be considered an offer

· In China, a price list sent to a customer = “mere invitation” to make an offer

· CISG: advertisement or circular is “presumed” not to be an offer unless the contrary is clearly indicated by the person making the proposal
· Offer

· Is effective when it reaches the offeree

· May be withdrawn by the offerror if withdrawal reaches the offeree before or at the same time as the offer (not in PECL)

· May be revoked by the offeror if recovation reaches the offeree before he has dispatched an acceptance…

· ACCEPTANCE
· A statement made by or other conduct of the offeree indicating assent to an offer
· Silence or inactivity does not in itself amount to an acceptance except previous dealings of the parties
· May be affected by conduct of the offeree
· Chiliwhick vs Fidanto ( acceptance was assumed by conduct which was performing their part of the contract… you cannot argue that you have not entered into a contract by not sending through your acceptance of the contract
· Acceptance is effective when it reaches the offeror or when offeree performs its part of the contract – may be withdrawn if withdrawal reaches the offeror before or at the same time as the acceptance would have become effective

· Content of the acceptance – This is fundamental…. 
· A reply, containing additional terms that do not “materially alter” the terms of the offer constitutes an acceptance including those modified terms, unless offeror promptly objects to the discrenpacy (UNIDROIT Principles, PECL, CISG)
· All other modified replies to offers are deemed to contain  material alterations of the terms of the offer and are considered a rejection of the offer and a counter offer of the offeree (UNIDROIT Principles, PECL,CISG)

· The Mirror Image Rule (Not found in UNIDROIT or PECL)

· Contracts - formation
· Battle of the forms

UNIDROIT




CISG

Offer





Offer

Conditions for proposal to be offer

Conditions for proposal to be offer


Acceptance




Acceptance


Additional terms




Additional terms


Non-material terms



Non-material terms


Material terms




Material terms


Contract formed includes:-


No contract formed


All the standard terms agreed upon


And the negotiated terms

READ TAKONI CASE for the QUIZ – read all the cases for those that were marked “prepare for class discussions”…
Tacconi case ( They wanted to buy a moulding plant. There was an EU law issue requesting for a preliminary ruling… ECJ when asked, only decides the law – Legal issue was jurisdiction ( jurisdiction in the EU is governed by the Brussels regulation… Article 5 – in matters relating to torts there are 2 possible places where the defendant doesn’t come from…
Torts, delict, quasi delict

In EU law if the injury occurring
Lost sales == lost profits…

Best effort contracts ( often it is worth putting in place objectives to make it easier to terminate the contract easier…
Remedies
Damages

· A sum equal to the loss

· Full compensation for the loss suffered and any gain deprived

· Expectation damages = compensatory damages + consequential damages (includes lost profits) + incidental damages, if

· Harm is foreseeable, and

· Harm can be established with reasonable certainty
· Mitigation of damages

· Duty of the non breaching party to reduce its damages

· UNIDROIT principles
· Specific performance

· To make the non performing party perform

· Not a remedy under the UNIDROIT Principles
Performance of the contract/ Non-performance (as per UNIDROIT)
Force Majeure – impossible or irresistible force/ acts of God

Definition of Force Majeure to include without limitation
Clause in contracts
· Stipulate…

Assignment of contract
· Assignment of contracts (new in 2004 version of UNIDROIT Principles)

· Definitions

· Assignment is a transfer of contractual rights to a third party

· Obligor/oblige

· Assignor/assignee

· Assignment of right to money

· Future rights to receive payment

· May be a complete transfer of right to collect the money

· May be as a security

· Assignment of rights may be prohibited by contract

· Non Assignable rights

· When assigning increases the burden of performance

Sales
· Meaning of “goods”

· “All things which are movable at the time of identification to the contract for sale” –UCC

· Goods versus other things

· Goods versus real property – crops are real property when in the ground, but a good once cut down

· Goods versus services

· Software

· Mass-marketed Software considered a good under the UCC

· Other types of software to be considered as information and not goods

· Sales – legislations

· US
· Traditional law of sales

· Relevant Common Law not modified by the UCC

· UCC – Article 2 (sale of goods)

· New ecommerce legislations

· UETA

· State law

· E-SIGN (June 30, 2000)

· Federal law

· UCITA

· State law

· All recognise the validity of electronic contracts and signatures, if they satisfy requirements

· EU

· National law of sales UK

· Sale of Goods Act of 1979

· Supply of Goods

· International legislations applicable to sales

· UNCITRAL  Convention for International Sales of Goods (CISG)

· UNCITRAL Model Law on Ecommerce (1996)

· UNICTRAL Model Law on Electronic Signatures (2001)

· UNCITRAL Convention on Electronic Contracting

· International Sales of Goods
· The CISG applies to contracts
· Between parties whose places of business are located
CISG – Writing Formation

· No writing required
· The contract may be proven by any means, such as negotiations, usages, practices of the parties and subsequent conducts of the parties
· CISG allows courts to consider all relevant circumstances of the case, including past dealings of the parties, trade usages, to interpret contracts and fill in the gaps in the contracts
Assante Case ( Must read case for the Quiz….!!!!!!!!!!!
One in British Columbia and one in California…

Choice of Law – one party chose law of British Columbia would govern, and one party chose law of California….

The Courts decided that the law was neither that governed should be CISG, because they had both ratified the treaty…

Metallia contract ( it is for the sale of qualifying products and both parties have ratified the contract
If a contract is illegal, it is unenforceable and there can be no contract… 

Battle of the Forms……

Etc

(I am not going to expect you to memorise the article numbers)

CISG – Warranty Provisions
· The seller must deliver the goods that are of the quality, quantity and description required and which are contained or packaged in the manner required by the contract. Art. 35

· Buyer must inspect the goods and give seller a notice of non-conformity within a reasonable time after it is discovered or should have been discovered (with a maximum of 2 years) Art. 38 and 39

· Goods that do not conform to express or implied warranties are said to be non-conforming goods

· Express warranties are expressly specified in the contract

· Implied warranties are “read into the contract” by law

· Warranty of merchantability

· Warranty of fitness for the general and particular purpose, Art. 3

Consumer Protection Act 2007

Market & Consumers
Economics…………………

Objective of the New Act
This Law came into force on 1st of Mat 2007

The Act provides for the most comprehensive reform of consumer legislation in 30 years

The Three Main elements of the Act are:


Establishment of National Consumer Agency – 

Delchi Carriers vs Rotorex
Delchi Carriers use Rotorex compressors in their hardware, but Rotorex shipped them non-conforming goods…

Delchi invested to put in place innovations to prepare for the Rotorex motors…

They also tried to repair the Rotorex devices…

They also lost sales and profit because of these things...

Damages for lost profits ( The CISG allows for a claim for lost profits based on evidence with reasonable evidence – based on evidence of orders not achieved…

 Can you recover the costs of having your production line down for 4 days?
The District Court did not award any damages for the cost for going down,,,

If an assembly line shut down is a fixed cost, then there should be no award of damages…

If it is a variable cost, you can recover the costs for shutdown…

B2C – Ecommerce is worth checking out as may well be in the Quiz….

Security of information when the data is exported abroad….
Allocation of the risk of loss
· Risk of loss may be agreed upon by the parties

· By including shipping/trade terms (FOB, FAS, CIF (Cost, Insurance and Freight), ex factory, etc) in the sales contract

· Trade terms may be interpreted differently (risk of loss is different) under the UCC (US) and the INCOTERMS (ICC, for international contracts

· Hence, it is important to specify whether the term is to be interpreted according to the UCC or the INCOTERMS

· Risk of loss will be provided by the applicable law (UCC; CISG) in absence of allocation by the parties

· Risk of loss does not follow title!
Quiz

Session 1 read the slides

Session 2 slides

Read the Transatlantic Cement

Don’t worry about Bremen

Read Asahi Case (motorbike)

Personal jurisdiction in US (minimum contact requirements)

Zippo case (don’t worry)

GMat – Yes – do read

Boper (Yes) – do read

Merches vs Guilby (Japanese court enforce foreign judgement)

Bruxelles regulation – memorise

Regulation US Directive

Enforcement of EU Judgement

Schenk v Alberto – read….

Session 2-4
Choice of Law – read slides

EU B2B verify chose current & law

Outside EU provide reasonable relations of the contact

Arbitration and enforcement of arbitration

Decision easier thanks to New York convention

Session 5 - No

Session 6-8 – Torts & Crimes slides

Crimes & Torts – learn the slides…

Review Vuono & Blood – revise…

Review Fearing vs Butcher

Punitive damages (only US)

Other damages (worldwide)

Ordinary, comprehensive negligence…

Session 9-11 – Slides & IKEA Case

Session 12 – Slides vicarious liability of employee – (priest case)

Session 13-15 – Slides & Tacconi Case; Tacconi case – read and learn…
Session 16-17 – B2B


Slides & Assante


Tarber? No


Filanto – Yes


Delichi – Yes


Saint Paul Guardian Yes

B2B Sales ( definitely learn the slides – Assante case – memorise…

Filanto v Chilliewich ( memorise the issue of crossing out the arbitration clause – was not a counter-offer, because of conduct


B2C

Slides – direct selling; unfair terms; ecommerce directive


B2C – memorise the Directives ( the different points…

Session 19 Slides – data protection Act


Privacy – private information of EU can be exported to countries which provide sufficient protection

Privacy – Self-explanatory slides – EU Data Protection – duties of 

Private information of EU citizens – can they be exported – yes, they can, provided the country of export can provide an adequate level of protection…

Liability – No

Corporate Governance - No

WIPO – domain name dispute – Ikea?
Agency law – keep an eye on agency law – remember about the priest case and the liabilities of the company for the vicarious liabilities of the employees…

Contracts – read through the slides…

Closed book – 60 questions – 1 hour quiz…
Read the questions carefully… 40 True/False questions…

e.g. The UK has ratified the CISG ( answer is No…

Answer all the questions ( as there is no negative scoring for getting it wrong…
Circle only one question…

Should read through Privacy page ( There is one slide ( Trans-border Data Transfer….
Issues of export of data….

Safe harbour principles….
