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The Regulation of Exports — A Critical Analysis

Abstract

This paper analyses the export regulations of restricted and dual use goods. It first introduces the
basic concept of exporting within the framework of globalisation which has simplified the trade of
goods and services between nations.

Not all goods can be freely exported due to their possible use, or proliferation, for military use.
There are several international organisations which have the objective of preventing nuclear,
chemical or biological proliferation.

These organisations act within the scope of international CONVENTIONS such as the Chemical
Weapons Convention (1999) OR THE Biological Weapons Convention (1972). The following
international organisations / agreements are discussed in this paper:

= The Wassenaar Arrangement

= The Australia Group

= The Missile Technology Control Regime
= The Nuclear Suppliers Group

In addition, the export control legislation of the United States and the European Union are also
discussed with specific focus on the following documents:

= The US Export Administration Act of 1979

= The US International Economic Powers Act of 1977

= The US Export Enforcement Act of 2007 which is not yet approved
= The EU Council Regulation 3381/94 of 1994

= The EU Council Decision 94/942/CFSP of 1994

= The EU Council Regulation 1334/2000 of 2000

This paper introduces key objectives and purpose of export regulation and the involved
organisations before discussing its main tools, enforcement options and questions of jurisdiction.

A summary of the findings is presented in the concluding remarks to this paper.
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Introduction

The business environment has changed over the last two decades and has become more
internationally focused predominantly due to the phenomenon of globalisation.

Globalization is defined, in its literal sense, as the process of transformation of local or regional
phenomena into global ones. It can be described as a process by which the people of the world are
unified into a single society and function together”.

International trade is a major component of globalization where companies engage in international
sales transactions with foreign companies. Exporting of goods and services is the most common
mode of international business. Exporting can be direct or indirect.

Direct exporting is the form of exporting where the manufacturer resumes most responsibilities for
the export function. These are marketing, export licensing, shipping and collecting payments. The
direct exporting model uses foreign distributors and foreign sales representatives.

Indirect exporting is commonly used by companies that have little or no experience or resources to
operate its export activities effectively and efficiently to maximize profit. Companies that pursue
indirect exporting typically use intermediaries which can be export trading companies (ETC) or
export management companies (EMC).

The terms ETC and EMC are defined in the 1982 US Export and Trading Company Act. ETC’s usually
take legal title to the goods and resell these goods to their customers. In contrast, EMC’s assume
responsibilities for a part or the entire exporting process.

There are additional risks involved when companies engage in exporting activities and companies
must have appropriate methodologies in place to manage these risks. The most common risks
associated with exporting are delivery risk, credit risk and currency exchange risks. The currency
exchange risk is lower for companies operating within the EU due to the single currency, the Euro,
which was introduced into the world of accounting and finance on January 1% 1999.

International sales transactions are also more complex and require extensive knowledge during the
contracting process to mitigate risks and to provide for fair dispute resolution, should any disputes
arise during or after the transaction is completed. The laws governing international sales
transactions have been harmonized over the past decades with the prime example of the United
Nations Convention on Contracts for the International Sale of Goods (CISG). The CISG offers a
uniform international sales law which has been ratified by 71 countries®.

Not all goods can be freely exported due to regulatory restrictions which are driven by national
security, protection of competitive advantage and recently the rise of terrorism. The regulatory
framework is complex and changes frequently. Exports of sensitive goods are subject to export
controls which are enforced through export licensing. This paper discusses export restrictions in
detail highlighting advantages and disadvantages supported by objective but critical analysis.

! http://en.wikipedia.org/wiki/Globalisation
2 http://en.wikipedia.org/wiki/CISG
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The International Business Environment
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The Purpose of Export Regulation

The regulations for the export of goods have three main reasons; to enforce national security
policies, to enforce foreign policy and to control local availability of goods that are in short supply.
There are many additional reasons for the regulatory framework for exports that we see today but
these are outside the scope of this paper which will focus on the core reasons only.

National Security

Export regulations that are in place due to national security policies have been developed to prevent
the uncontrolled export of technology or goods that could be used by the destination country to
enhance its own military capabilities.

This was a great concern during the times of the cold war between the Eastern communist countries
and the democratic West. Today, the threat of international terrorism is on the forefront of
regulatory restrictions for exporting technology or goods.

The regulations are enforced through a licensing system where companies must apply for an export
license if it wishes to export a controlled or restricted good. The United States operates such a
licensing system which is administered by the Department of Commerce with support from the
Department of Defense. Licensing requests are reviewed on a case-by-case basis. Key evaluation
criteria for the licensing application are legal compliance with the restrictions placed on the item,
the end user and the country of destination®,

Foreign Policy

Regulatory restrictions on exports are often driven by foreign policy decisions where one country
imposes trade sanctions on another. The main reason for this course of action is to penalize
governments that do not respect human rights or those ones that support international terrorism
which has become a major issue since the 2001 attack on the United States.

In addition, many countries participate in international treaties that may require them to impose
trade restrictions on specific countries to fulfill their treaty obligations.

The United States, in particular, make frequent use of trade restrictions to enforce their foreign
policy objectives especially for any transactions involving Cuba, Iran, North Korea, Sudan and Syria.

The effectiveness of trade sanctions as a means of enforcing foreign policy is widely debated with
supporters and opponents delivering equally convincing arguments. Supporters argue that trade
sanctions are effective by taking a moral position and drive change for the better. Opponents see
trade sanctions as ineffective because imposing sanctions on poor countries only disadvantages the
already poor.

% Schaffer et al, International Business Law and Its Environment (Mason: South-Western Cengage Learning,
2009)
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Goods in Short Supply

Most countries depend on a number of critical resources to maintain their strategic and competitive
position in the market place. These resources are typically raw materials used in the production of
strategically important goods by local manufacturers but can also include food items or medicines.

Export controls are put in place for these items and such controls can vary in their restrictiveness
based on political and economic conditions.

The Timeline of Key US Export Regulations

1949 1976 1977 1979 1994 1996 2007

Today
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The Wassenaar Arrangement

The Wassenaar Arrangement was formed in 1996 with the purpose of contributing to regional and
international security. Its main objective is the provision of transparency for the transfer of arms
and dual use goods and technologies and thereby prevents the enhancement of military capabilities
of such countries that do not comply with its peacekeeping objective or violate human rights. The
Wassenaar Arrangement also reinforces controls for weapons of mass destruction. The Wassenaar
Arrangement has 40 participating countries as of March 2009.

Scope

The participating states will meet regularly to deliver on their objective to ensure that transfers of
conventional arms and transfers in dual use goods and technologies are carried out responsibly and
in furtherance of international and regional peace and security.

The participating states agree to exchange information about arms transfers and sensitive dual use
goods and technologies. This information exchange takes place on a voluntarily basis. The
participating states also exchange information on transfers and denials which apply to all non-
participating countries. The arrangement sets out that “notification of denial will not impose an
obligation on other participating states to deny similar transfers”. There is, however, a requirement
that a participating state will notify all other participating states no later than 60 days, of an approval
of a license which has been denied by another participating state for an essentially identical
transaction during the last three years®.

All participating states continue to discuss and review guidelines and procedure and make have a
commitment to develop a common understanding of the risks involved in the transfer of
conventional arms and dual use goods and technologies and take actions to develop a framework for
managing these risks.

The measures and methodologies developed by the participating states of the Wassenaar
Arrangement are non-binding to the individual members and are implemented through each
member state’s national law. To ensure cooperation and collaboration, the participating member
states have agreed on a number of overarching guidelines to facilitate implementation which is set
out below:

= Elements for Objective Analysis and advice Concerning Potentially Destabilising
Accumulations of Conventional Weapons (1998)

= Best Practice Guidelines for Export of Small Arms and Light Weapons (2002)

= Elements for Export Controls of Man-Portable Air Defence Systems (2003)

= Elements for Effective Legislation on Arms Brokering (2003)

= Statement of Understanding on Control on Non-Listed Dual Use Items (2003)

= Best Practices for Implementing Intangible Transfers of Technology Controls (2006)

= Best Practice to Prevent Destabilising Transfers of Small Arms and Light Weapons (2007)

* The Wassenaar Arrangement on Export Controls for Conventional Arms and Dual Use Goods and
Technologies, December 2007
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Control Lists

All participating states control all items set forth in the lists of dual use goods and technologies and
munitions list with the objective to prevent unauthorised transfer of any of these items. The list of
dual use goods is further divided into sensitive dual use goods and very sensitive dual use goods.

The control lists are frequently reviewed and updated with any technological changes or
developments that have occurred.

Arms

All participating states will exchange information every six months on deliveries to non-participating
states detailing quantities, mane of the recipient state and model and type of the merchandise
involved. Further details on specific transfers can be requested through normal diplomatic channels.

Confidentiality
The information that is being exchanged between participating states of the Wassenaar
Arrangement is confidential and treated as privileged diplomatic communication.

Elements for Objective Analysis and Advice Concerning Potentially Destabilising
Accumulations of Conventional Weapons

This is a key document that has been developed by the participating states of the Wassenaar
Arrangement. The paper provides guidance and assistance to member states during the deliberation
process associated with considering transfers or denials. The document is not exhaustive and is
drafted in the form of questions that help determining whether a transfer or license should be
granted or not. The document is non-binding.

Limitations

The Wassenaar Arrangement is a good methodology to improve collaboration and cooperation but
it’s main limitation is the fact that it is a non-binding agreement. The enforcement of agreements
reached within the scope of the Wassenaar Arrangement is governed by the national laws of the
participating member countries.

The agreement depends on the exchange of information between participating countries which is
voluntary. There are no binding requirements for any of the participating states to share
information within specific timelines. In addition, all information that is exchanged is confidential
and has privileged diplomatic status.
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The Australia Group

The Australia Group (AG) was set up in 1985 after the International Community discovered that Iraq
used chemical weapons during its 1984 conflict with Iran and that some of these chemicals were
sourced through legitimate trade channels®.

The introduction of export controls was agreed at international level but these controls were
developed and implemented at national level without international collaboration and coordination.
This led to inconsistent and fragmented export controls which could easily be bypassed. The need
for international cooperation brought the 15 founding countries and the European Commission
together in Brussels for the initial meeting that was later known as the AG.

The objective of the AG is to frequently review existing export controls to determine if these controls
are still fit for purpose or if amendments are required. This is achieved through the AG’s annual
meeting in Paris and through working groups on specific issues.

The AG participants have licensing measures over 63 chemical weapons and chemical components
which require a license for the export of specific:

= Dual use chemical manufacturing facilities, equipment and related technology
= Plant pathogens

= Animal pathogens

= Biological agents

= Dual use biological equipment and related technology®

The AG maintains common control lists for chemical and biological components and dual use goods,
facilities and technology. The measures agreed by the AG are implemented nationally by the
member countries. A main critique is that the AG measures could be more effective if such
measures would be adopted by all exporters of chemical and biological products, components and
dual use goods.

Dual use items are commercial items that may also have military or proliferation uses relating to the
proliferation of nuclear, chemical or biological weapons’. The identification and regulation of these
items is particularly important to maintain effective in countering chemical and biological weapons
proliferation.

The concept of diversion is a serious issue when enforcing export controls and regulations. Diversion
is the export of a controlled item from its country of origin via a third (unrelated) country into a
country with high risk of using such items in the production of chemical and biological weapons.
Therefore continued collaboration and cooperation between the AG countries and hon-member
countries is important for effective enforcement of international export controls.

The AG member countries fully support the Chemical Weapons Convention (1993) and the Biological
Weapons Convention (1972).

> http://www.australiagroup.net/en/index.html
® http://www.australiagroup.net/en/activities.html
" Schaffer, R et al (2009) International Business Law And Its Environment (Mason: South-Western, 2009)
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AG and the Chemical Weapons Convention

The Chemical Weapons Convention (CWC) is an arms control agreement which outlaws the
production, stockpiling and use of chemical weapons. Its full name is the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their
Destruction.

The current agreement is administered by the Organisation for the Prohibition of Chemical Weapons
(OPCW), which is an independent organization and often mistaken as being a department within the
United Nations®.

Key Articles®

= Article | of the CWC prohibits States Parties from assisting, encouraging or inducing anyone
to engage in activity prohibited by the Convention, from developing, producing, acquiring or
stockpiling chemical weapons.

= Article VI requires States Parties to ensure that the development, production, acquisition,
retention, transfer or use of toxic chemicals and their precursors does not take place for
purposes prohibited by the Convention.

Map

The countries shown in dark blue are signatories of the Chemical Weapons Convention and the
countries shown in light blue are those which have declared stockpiles of chemical weapons and / or
are known to have chemical weapons production facilities.

There are five states that have not yet signed the treaty which are Angola, North Korea, Egypt,
Somalia and Syria™.

It is therefore important that the AG continues its work to prevent proliferation efforts by any
country that would engage in chemical weapons production and use.

8http://en.wikipedia.orq/wiki/ChemicaI Weapons_Convention
® http://www.australiagroup.net/en/cwc.html
19 http://en.wikipedia.org/wiki/Chemical Weapons Convention
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AG and the Biological Weapons Convention

The Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on their Destruction (usually referred to as the Biological
Weapons Convention, abbreviation: BWC, or Biological and Toxin Weapons Convention,
abbreviation: BTWC) was the first multilateral disarmament treaty banning the production of an
entire category of weapons . It was the result of prolonged efforts by the international community to
establish a new instrument that would supplement the 1925 Geneva Protocol*

Key Articles™

= Article | prohibits States Parties from developing, producing, stockpiling, or otherwise
acquiring or retaining biological agents and toxins, or related biological weapons or
equipment.

= Article Ill of the BWC obliges States Parties to prevent the transfer of materials which might
assist the manufacture, or any means of acquiring, biological weapons

Map

Signed and ratified
oAcceded or succeeded
oUnrecognized state, abiding by treaty

Only signed
B Non-signatory

All AG members have ratified the BWC and are active in the continuous improvement of the treaty
as biological technology advances. The AG controls lists are key reference documents for enforcing
international export controls. The 5™ review conference of the BWC took place in 2001.

Y http://en.wikipedia.org/wiki/Biological Weapons_Convention
2 http://www.australiagroup.net/en/bwe.html




